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LYNCH G rcuit Judge. Fromlrel and, John Wl sh petitions for

the return of histwo children, "MW" and "E.W,"!to that country,
pur suant to t he Hague Conventi on onthe G vil Aspects of International
Child Abduction. See Hague Convention on the Civil Aspects of
| nternational Child Abduction, T.1.A. S. No. 11,670, 191.L.M 1501
(1980) (Hague Convention). Hi s estranged wi fe, Jacquel i ne VAl sh, now
livingwiththe childrenin Massachusetts, says that John's petition
shoul d be deni ed and t he chi |l dren shoul d not be sent back to Irel and
because: 1) Johnis precluded frompetitioningthe district court under
the fugitive disentitlenent doctrine; and 2) t he Hague Conventi on does
not require children to be returned to their country of habitual
resi dence whenthereis a"grave risk” that they will be exposedto
"physi cal or psychol ogi cal harm or an "intol erabl e situation.” Hague
Convention, art. 13(b).

The district court rejected both of Jacqueline's contentions
and grant ed John's petition, provided he agreed to certai ninportant
undertaki ngs pertainingtothe safereturnof thechildren. Seelnre

Wal sh, 53 F. Supp. 2d 91 (D. Mass. 1999) (Walshll); Inre Wl sh, 31F.

Supp. 2d 200 (D. Mass. 1998) (WAlshl). Jacqueline and Martha M 11| er,
Jacquel ine' s sister and a bel ated i nt ervenor on behal f of the children,

appeal .2 We affirmin part and reverse in part, and we remand with

! We useinitialsinplace of thechildren's full names. For
the adult participants, we use first nanes after theinitial reference.

2 Jacquel ine and Martha al so appeal the district court's
refusal to adjudicate all the clains presentedin Martha' s Declaration
by Intervenor of Clains and Defenses. John appeals the district
court's decisionstoallowMarthatointervene and to enter a stay of
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instructions to dism ss the petition.

l.

John, an Irish national, and Jacqueline, a U S. national, net
at an lrish pubin Ml den, Massachusetts, in June 1988. On August 24,
1989, a daughter, MW, was borntothemin Massachusetts. On May 3,
1992, John and Jacqueline were marriedin NewYork State. They |lived
i n Mal den during t hese years, though John spent a good part of histine
inlreland until MW was about two years old in 1991.

The events of the followi ng five years evi dence John's
vi ol ent behavi or toward his wi fe and others. |n August 1992, John beat
Jacquel ine after he becane enraged that he was not asked to be a
pal | bearer at Jacqueline's aunt's funeral. On Decenber 31, 1992, after
a New Year's Eve party, John abused Jacquel i ne agai n.

On Cct ober 31, 1993, a wake was hel d for a nei ghbor hood chil d
i n Mal den who had apparently di ed of a drug overdose. John took t he
deat h badly and drank heavily at a pub foll ow ng the wake. Upon
returni ng hone, he becane enraged at a young man, who |ived in the
house next door, because John t hought that the man had provi ded t he
dead child with drugs. John ran next door, banged on the door,
breaki ng t he door's gl ass, and yell ed that he was goingto kill the
man. He didthis repeatedly until the police arrived, at whi ch poi nt

he was handcuffed and arrested. On Novenber 1, 1993, a two-count

execution of its order pending appeal.
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crimnal conpl aint was fil ed agai nst Johninthe Mal den District Court,
whi ch charged hi mwith: 1) attenpting to break and enter, in violation
of Mass. Gen. Laws ch. 274, 8 6; and 2) threatening to kill anot her
person, in violation of Mass. Gen. Laws ch. 275, § 2.

John was arrai gned, but not tried, as he absconded to Irel and

on January 11, 1994. See Walsh 11, 53 F. Supp. 2d at 92. A default

warrant exists for his arrest.® M chael Wal sh, his twenty-year-old son
froma previous relationship who had been living with John and
Jacquel ine in Mal den since they were married, returnedto lreland with
hi m

On March 31, 1994, Jacqueline and MW foll owed John to
I rel and. Jacquel i ne was pregnant at thetinme. Thefamly first |ived
inWterfordCity and | ater noved to t he nearby t own of Tranore. As
the district court found, Jacqueline was the "victim of random
beatings.” MWalsh I, 31 F. Supp. 2d at 202.

On June 23, 1994, Jacqueline went to see Dr. Anne Marie
Bur ke, her Irish physician, for her pregnancy. She was seven nont hs
pregnant at thetime. Dr. Burke noticed that Jacqueline was | osi ng
wei ght and was concer ned about brui ses she noti ced on Jacqueline's

body. The day bef ore John had beat en Jacquel i ne and had only st opped

s On March 10, 1999, a second cri m nal conpl ai nt was i ssued
agai nst John, thistimeinthe US. District Court for the District of
Massachusetts, for unl awful flight to avoid prosecution, inviolation
of 18 U.S.C. § 1073.
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when Andr ea Wal sh, John's fourteen-year-ol d daughter froma previous
marriage, intervened. Ason, E.W, was born soon thereafter, on August
25, 1994.

On Cctober 11, 1996, Jacqueline saw Dr. Burke again
Jacquel i ne sai d she had been assaul t ed by John t he previ ous day. Her
face, chest, and knees all were swol | en and brui sed, her arns were
mar ked by hard gri ppi ng, and she had suffered a broken tooth. Dr.
Bur ke advi sed her to seek protection and to get a barring order froma
court, which woul d "establish and governthe rights of each spouse to
be in the presence of the other and to have access totheir children."
Id. at 203. She al so advi sed Jacquel i ne to get phot ographs t aken of
hersel f at Phel an' s Pharmacy, whi ch Jacquel i ne di d t hat sane day. The
phot ogr aphs show bad cuts and bruises on her face.

| n Decenber of 1996, John pushed Jacquel i ne down so t hat she
hurt her coccyx bone in her | ower spine. Soonthereafter, Paul Wl sh,
anot her of John's sons froma previous rel ationship, invited Jacqueline
over to hi s house, which was across the street, for coffee. He asked
Jacquel i ne about her brui ses. Shetold himthat John had beat en her.
Angry with his father, Paul calledthe police. The police arrived and
John deni ed beat i ng Jacquel i ne. Jacquel i ne was fri ght ened and decl i ned
to press charges. She decided to stay inthe house because M chael
Wal sh (who had been t hrown out of the house by his father) said he

woul d stay there and protect her.
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On May 24, 1997, the night before M W' s communi on, John,
M chael , and Jacqueline's sister Martha, who had coneto lreland for
t he event, went out to a nunber of | ocal pubs. Onthe way honme, where
Jacquel i ne and t he chi |l dren wer e asl eep, John attacked M chael, fists
flying, sinply because M chael had broken a beer bottle. This was not
their first fight, or their last. Indeed, they i medi ately fought
agai n when they arrived back at t he house. When all was over, both
John and M chael were bl eedi ng and t he roomwas spl attered wi th bl ood.
John haul ed hi s daughter MW down to t he bl oodi ed roomwher e her hal f -
brot her was and tol d her to | ook at her bl oodi ed hal f-brother and to
tell himtoleave. MW was very frightened -- she was about ei ght
years ol d at the time. Jacquelineintervened and took MW back to her
roomand then Jacqueline went to her own bedroom John foll owed
Jacqueline inand hit her with an open hand about t he head, causing a
swol | en and bl oodi ed ear. The next day, John refused to go to the
comruni on because it was obvious he had been in a fight.

The day after the communi on, May 26, 1997, John again
assaul t ed Jacquel i ne and she fl ed t he house, wi thout the children. He
had repeat edl y punched her i n the head and ki cked her. Fearing for her
Iife, Jacqueline went to her friend Anne Phel an's pharnmacy. Phelan's
daught er t ook Jacquelinetothe police station, wherethe policetold
her that domestic abuse was not uncommon in Tranore, and that she

shoul d seek helpat thelegal aidofficeinWterfordCty, the county
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seat. Jacquelinefiledareport and, acconpani ed by t he police, she
returned to the house for her things, only to findJohnthrow ng her
bags into the street.

The next day, May 27, 1997, Jacquel ine sawDr. Burke. The
doct or not ed extensi ve brui ses and scrat ch mar ks and concl uded t hat
Jacqueline's|ifeand health were at risk. Afewdays |ater, on May

30, 1997, Jacqueline sought a "protection order,"” simlar to an
American tenporary restraining order. One was i ssued t hat sanme day by
the Waterford District Court. The order required that John "not use or
threaten to use vi ol ence agai nst, nol est or put infear" Jacqueline and
t hat he "not wat ch or beset the place where [she] . . . resides." By
t he same order, a July 25th date was set for a hearing onthe i ssuance
of a "barring order."

For the first few weeks after she had fled her hone,
Jacquel i ne stayed at Paul's house. It was during this periodthat
Jacquel i ne began a relationship with another man, M chael Murphy.

On July 15, 1997, John assaul t ed Jacquel i ne despite the cl ear
ternms of the protective order. OnJuly 25th, at thefirst court date
on the barring order, John agreed t hat he woul d vacate their house and
| et Jacqueline and the children stay there.

The application for abarring order was adj our ned sever al

ti mes to Novenber 28, 1997, "on t he undert aki ng of Ms. Wal sh not to

take the children out of the jurisdiction and on M. Walsh's
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undertaking to stay away fromthe fam |y hone."™ On Septenber 26, 1997,
and again a fewweeks [ ater i n Cct ober, the house i n which Jacqueline
and the children |lived was broken i nto and ransacked. Jacqueli ne
bel i eved t hat John was responsi bl e and sotold the police. Thoughthe
case agai nst John was never pursuedinlreland, the district court

concluded the sane. See Walsh I, 31 F. Supp. 2d at 204 n.3. On

Oct ober 3, 1997, John cane to the house and t hr eat ened harmt oward
Jacquel ine, despite the protective order, which forbade himto

It i s about thistime, apparently, that Jacquel i ne began
preparations toreturnto the United States. She contacted Harry
Mur phy, alicensed soci al worker and t he director of the Arbour Ment al
Health dinicin Mlden, and appliedtothe U. S. State Departnent for
Amer i can passports for the children. On Novenber 15, 1997, t he house
was broken i nto and ransacked once nore, agai n apparently by John. He
smashed everyt hi ng breakabl e and t hrewturf around t he house. Afraid
for the safety of the children and herself, Jacqueline call ed her
father. Hetold her togotoDublinandfly honetothe United States
and he woul d pay for it. On Novenber 17, 1997, she did so, takingthe
chil dren, her father having forwarded her the noney to pay for the
tickets. Several weeks | ater, M chael Mirphy joinedtheminthe United
States. Jacqueline thus viol ated her undertakingtothelrish court
t hat she would not renove the children fromlrel and.

Jacquel i ne and her chil dren began counseling in January
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1998.4 On January 19th, MW told Murphy, the social worker, that she
had ni ght mar es about bei ng ki dnaped, that she had fl ashbacks of her
father's violent acts, that she had a feeling of isolation, that she
was terrifiedof returningto lreland, and that she had troubl e eati ng.
I n particular, Murphy reported that MW had nmenori es about her not her
bei ng abused and one epi sode specifically involving herself. She said
t hat her not her was hit and hurt by her father, and that her father
pushed her not her down stairs. She also said that her father once
becane enraged at her -- MW herself -- over dirty shoes, spittingin
her face and cal I i ng her stupi d, and t hat he spanked her brother, E W,
very hard for gettingintoacookiejar. She said, as well, that when
John had sever e headaches he woul d becone angry, scream and | ock the
childrenintheir rooms. She said she was terrifiedof phonecalls
from her father.

Mur phy suggested, as a formof therapy, that MW wite
letters to her father. Inher letters she wote that she would |ike
her father to stop calling because it frightened her, that she di d not
want to see him and that she did not want himto hurt her nother,
E. W, or herself. MW drewpictures of a hiding place where she felt
saf e at her grandfather's house here in the United States.

Mur phy di agnosed M W as having post-traumatic stress

4 Al so in January 1998, Jacqueline filed a conplaint for
separate support and child custody in M ddl esex Probate Court in
Massachusetts.
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di sorder (PTSD). See Di agnostic and Statistical Manual of Mental

Di sorders 424-25 (4th ed. 1994) (DSM1V). 1In his opinion, MW had
begun rem ssi on si nce bei ng brought tothe United States, but, if she
were to bereturnedto lreland, she woul d suffer arel apse. Mirphy
reconmended that MW see Dr. Martin Hart, a psychi atri st who works at
theclinic, todetermneif nedicationwas inorder. On January 22nd,
she sawDr. Hart.> Dr. Hart concluded that MW had adj ust ment reacti on
with features of anxiety.® See DSMIV at 623-24. MW's physician at
t he Mal den Hospital Fam |y Health Center, Dr. Jill M Schm dtl ei n,
reported later in 1998 that MW saidthat "I don't want togowth ny
f at her because he'll hit ne again.” The district court concl uded t hat
M W "does not wishtoreturntolreland or to have anything further to
do with her father.” MWalsh I, 31 F. Supp. 2d at 204.

On August 5, 1998, John filed a petitioninthe United States
District Court for the District of Massachusetts for thereturnof MW
and E.W to lrel and, pursuant to t he Hague Convention. He renainedin

| rel and. Acting expeditiously, asis proper in Convention cases, the

5 Dr. Hart al so expressed concern that the nother had cone to
hi monly to obtainreports that woul d assi st her in her | egal battles.
Despite his wari ness over being used, he still made the di agnosi s
descri bed.

6 These di agnoses are not i nconpati ble. See DSM |V at 427
(noting that the "diagnosi s of Adjustnent D sorder i s appropriate both
for situationsinwhichthe responseto an extrene stressor does not
nmeet the criteria for Posttraumatic Stress Disorder . . . and for
situations in which the synptom pattern of Posttraumatic Stress
Di sorder occurs in response to a stressor that is not extreme").

-12-



district court conducted athree-day benchtrial, on Septenber 29t h and
30t h and COctober 2nd, to resolve the only contested | egal issue:
whet her returning the childrento Irel and woul d pose a grave ri sk of
physi cal or psychol ogi cal harm See Hague Convention, art. 13(b).
Jacquel i ne presented three wi tnesses: herself, Martha, and Harry
Mur phy. John presented no wi t nesses, though his | awers introduced
sone docunents during cross-exam nation. Inadditiontotestinony
descri bi ng the events rel at ed above, Jacqueline testifiedthat John
sl apped, hit, berated, and spit at MW She al so saidthat he would
| ock the childrenintheir roons, and that MW was of t en present when
he abused her. |In papers filed with the district court, John has
deni ed t hat he was abusi ve and says that Jacqueline' s injuries were
caused as aresult of her drinking or inother ways. On Cctober 2nd,
the district court entered an order in John's favor, with anopinionto
follow, orderingthechildrento bereturnedtolreland. On Decenber
18, 1998, the district court formally entered judgment for John and
granted his petition, subject toa nunber of undertakings. See Wal sh
I, 31 F. Supp. 2d at 208.

On January 12, 1999, whil e preparati ons were bei ng made f or
the return of the childrento Irel and pursuant to the court order,
Martha filed anotiontointervene on behal f of the children, and both
Jacquel ine and Martha filed notions to di smss or vacate the district

court's Decenber 18, 1998, Judgnent and Findings of Fact and
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Concl usi ons of Law. Martha contended that the fugitive disentitlenent
doctrine barred John, afugitive fromjustice in Massachusetts, from
petitioning the federal courts. She also clainmed that the United
States -- and not Ireland -- was the children's place of habitual
resi dence, and, consequently, their returntothe United States was not
w ongful under the Convention. Martha, finally, renewed t he cl ai mt hat
t he chil dren woul d face a grave ri sk of physi cal or psychol ogi cal harm
if they werereturnedto lreland and submtted additional affidavitsto
support this contention.

At a hearing that sane day, the district court al |l oned Mart ha
tointervene, but imted her interventionto theissue of whether the
fugitive disentitlenment doctrine barred John's petition. The court
hel d argunment on thi s i ssue on January 20, 1999, and on June 11, 1999,
the district court deni ed Jacquel i ne and Martha' s noti on. See Wl sh
Il, 53 F. Supp. 2d at 95. In light of the many issues of first
i mpr essi on posed by this case, the district court stayed executi on of
its order pending appeal. See id.

Jacquel i ne and Mart ha appeal the grant of John's petition.
They al so appeal the district court's decisiontolimt Martha's
intervention. John appeal s the court's decisionto allowintervention.
He al so appeals the court's issuance of a stay pendi ng appeal.

1.

We deal first with the procedural appeals. Mrtha and
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Jacquel i ne say that the district court erred whenit refusedto hear
all of Martha's argunents in her Declaration by I ntervenor of C ains
and Def enses. John says that the district court erred whenit all owed
Mart ha to i ntervene because Martha did not satisfy Fed. R G v. P. 24,
as the children's interests were adequately represented by t heir not her
and the i ntervention was untinely, and because t he Conventi on does not
provi de for intervention on behalf of children. John al so says t hat
the district court erred when it stayed the execution of its order
because a stay is contrary to the | anguage and purpose of the
Conventi on and because Fed. R Civ. P. 62(d) "does not address t he
situation of the parties to this case.”

Though "it is commonly saidthat reviewof the district court
decisionis for 'abuse of discretion," . . . this may be a m sl eadi ng
phrase. Deci sions on abstract i ssues of | aware al ways revi ewed de
novo; and the extent of deference on'lawapplication' issuestendsto

vary with the circunstances.” Cotter v. Massachusetts Ass'n of

M nority LawEnforcement O ficers, No. 00-1056, 2000 W. 964656, at *2

(1st Cir. July 17, 2000). Wereviewthe district court's issuance of

a stay order al so for abuse of discretion. See Pravin Banker Assocs.,

Ltd. v. Banco Popul ar del Peru, 109 F. 3d 850, 856 (2d Cir. 1997).

I ntervention is governed by Fed. R Civ. P. 24.7

! The rul e provides, in pertinent part:

(a) Interventionof R ght. Upon tinely application anyone shall
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It was well withinthedistrict court's discretiontolimt
Martha' s i ntervention, whi ch took place long after trial and judgnent,
toadistinct | egal issuethat required no additional factfinding. In
thi s way, the court bal anced the interests of theintervenor withthe
interests of the petitioner, particularly takinginto considerationthe
timng of theintervention and any potential prejudicetothe opposing
party. The court did not abuse its discretion either by limting
intervention or by allow ngintervention despite the advanced st at e of

the litigation. See generally Banco Popular de Puerto Rico v.

Greenblatt, 964 F.2d 1227, 1230-31 (1st Cir. 1992).

W al so refuse to endorse a bl anket rul e, as John woul d have
us do, that interventionis inpermssibleinHague Conventi on cases.
Though, as Jacquel i ne and Mart ha adm t, not every Hague Conventi on case

requires intervention on behalf of the children, there may be such

be permtted to intervene in an action: . . . (2) when the
applicant clainms an interest relating to the property or
transaction whichis the subject of the action and t he appl i cant
is so situated that the disposition of the action nay as a
practical matter inpair or inpede the applicant's ability to
protect that interest, unless the applicant's interest is
adequately represented by existing parties.

(b) Perm ssive Intervention. Upontinely application anyone may

be permtted to intervene in an action: . . . (2) when an
appl i cant's cl ai mor defense and t he mai n acti on have a questi on
of lawor fact inconmon. . . . Inexercisingits discretionthe

court shall consider whether theinterventionw || unduly del ay
or prejudice the adjudication of the rights of the original
parties.

Fed. R Civ. P. 24.
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cases (though we doubt very nmany). G ven the circunstances, the court
di d not abuse its discretionin determ ning that intervention was
war r ant ed here.

The district court al so did not abuseits discretionwhenit
i ssued a stay pendi ng appeal. John says that stays shoul d not be
al l owed in Convention cases because the Convention envisions an
expedi ti ous procedure for the determi nation of clains. He al sonotes
t hat ot her countries provide for the execution of an order for the
return of achildduringthe pendency of a Hague Conventi on appeal .
See Report of the Second Special Conm ssion Meeting to Reviewthe
Oper ati on of t he Hague Conventi on onthe Gvil Aspects of International
Chi | d Abduction, Held 18-21 January 1993, 33 1.L. M 225, 232 (1994)
(noting that an order nmay be enforced pendi ng an appeal in Austri a,
France, Germany, Luxenbourg, and t he Netherlands). Finally, he points

toafootnoteinFriedrich v. Friedrich, 78 F. 3d 1060, 1063 n. 1 (6th

Gr. 1996), inwhichthe Sixth Grcuit, indicta, notedthat "[s]taying
thereturnof achildinanactionunder the Convention should hardly
be a matter of course.” While it is true that the process for the
adj udi cati on of Hague Convention petitions should be as quick as
possi bl e, see Hague Convention, art. 11, neither the Convention nor the
U.S. inplenenting legislationrestricts the appel |l ate process. And so
whil e we can i magi ne cases where a stay pendi ng appeal woul d be

i npr ovi dent, John has of fered no reason particular tothis case why t he
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district court's stay was an abuse of discretion.
M.

Jacquel i ne and Mart ha al so contend that the district court
shoul d not have heard John's petition because heis afugitivefrom
justice. The district court declined to apply the fugitive
di sentitl enment doctri ne because: 1) there was no nexus between John's
Hague Convention petition and his fugitive status; and 2) John has yet

to be convicted. See Walsh 11, 53 F. Supp. 2d at 94. Further, the

court saidit woul d bereluctant to apply the doctrine, evenif it felt
itsel f abl e, because t he Massachusetts authorities had not initiated
extradition proceedi ngs agai nst John. Seeid. at 95. W reviewthe
district court's | egal conclusions de novo andits factual concl usions
for clear error.

Jacqueline and Martha rely onPrevot v. Prevot, 59 F. 3d 556

(6th Cir. 1995), inwhichthe Sixth Circuit foundthat the district
court shoul d have di sm ssed a Hague Convention petition under the
fugitive disentitlenent doctrine. ThePrevot court found that there
was a nexus between the petitioner's fugitive status and his petition
and concl uded that the petitioner's "fugitivity, and his acti ons,
consti tute abuses to which a court shoul d not accede.” 1d. at 567. To
t he extent Prevot turns on a per se rule, we disagree.
Fugitive disentitlenment cases arise in three distinct

procedural postures: 1) crimnal and civil appeal s brought by the

-18-



fugitive; 2) civil suits brought agai nst the fugitive (e.g., civil
forfeitures); 3) civil suits brought by the fugitive (e.g., 8 1983
suits). The Suprene Court has considered cases in the first two
categories; ours is in the third.

Ceneral ly, courtswill dismssthecivil or crimnal appeal

of afugitive whois still onthelam See, e.qg., Mdinaro v. New

Jersey, 396 U. S. 365, 365-66 (1970); United States v. Hanzlicek, 187

F. 3d 1219, 1221 (10th G r. 1999) (di sm ssing the crimnal appeal of a

def endant who failed to conpl ete her termof supervised rel ease);

Parretti v. United States, 143 F. 3d 508, 511 (9th G r. 1998) (en banc)

(di sm ssing the appeal of fugitiveinacrimnal case); United States

v. Barnette, 129 F. 3d 1179, 1186 (11th Cir. 1997) (dism ssing the
appeal of afugitive couple who were foundincivil contenpt); Enpire

Blue Cross & Blue Shield v. Finkelstein, 111 F.3d 278, 282 (2d Cir.

1997) (dism ssing the appeal of a fugitiveinacivil R COcase);

United States v. Latigua-Bonilla, 83 F.3d 541, 542 (1st Cir. 1996)

(di sm ssing the appeal of a defendant who failedto conplete histerm
of supervised release). Courts have al so di sm ssed t he appeal s of
fugitives who have not voluntarily surrendered after a certain peri od.

See, e.qg., Estelle v. Dorrough, 420 U. S. 534, 539 (1975) (uphol di ng t he

constitutionality of a Texas statute that provided for automatic
appel | at e di sm ssal when a def endant escapes during t he pendency of the

appeal , unless the fugitive returns voluntarily within ten days);
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United States v. Puzzanghera, 820 F. 2d 25, 27 (1st Cir. 1987) (hol di ng

that a fugitive who escaped whil e t he appeal of his conviction was
pendi ng and was i nvoluntarily returned to custody nore than thirty days
after his escape forfeited hisright to appellatereview. InQtega-
Rodri guez, the Suprene Court vacated t he di sm ssal of a crimnal appeal
because the fugitive was recaptured before the appeal was nade. See

O tega-Rodriguez v. United States, 507 U. S. 234, 251-52 (1993).

I n Degen, the Suprenme Court unani nously held that the
di sentitl ement doctrine does not allow"acourt inacivil forfeiture
suit to enter judgnment agai nst a cl ai mant because heis a fugitive
from or otherwiseisresisting, arelated crimnal prosecution.”

Degen v. United States, 517 U. S. 820, 823-24 (1996); see also FD Cv.

Pharaon, 178 F. 3d 1159, 1162 (11th Cir. 1999) (reversing the tri al
court's striking of adefendant-fugitive' s answer, citingDegen, and
noti ng t he absence of cases "appl yi ng or uphol di ng t he appli cati on of

the. . . doctrineinacivil casetostri ke a defendant's answer and

enter judgnent against him'); United States v. Pole No. 3172,
Hopki nt on, 852 F.2d 636, 643-44 (1st Cir. 1988).

| n Degen, where acivil suit was brought agai nst a fugitive,
the Court focused on the common underlying justifications for
disentitlenment, recogni zing that their applicability wll vary on a
case- by-case basis. Thus, in Degen, the Supreme Court noted five

asserted rationales for disentitlenent in civil cases against a
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fugitive: 1) therisk of delay or frustrationindetermningthe nmerits
of the claim 2) the unenforceability of the judgnment; 3) the
conprom sing of a crimnal case by the use of civil discovery
mechani sms; 4) theindignity visited onthe court; and 5) deterrence.
See Degen, 517 U. S. at 825-28. O these, the Court discounted
rational e three (conprom sing a pendi ng crim nal case) because t he
di strict courts have nethods | ess extrene than disentitlement for
preventing this type of harm TheDegen Court al so di sm ssed grounds
four and five (indignity and deterrence) because "disentitlenent istoo
bl unt an instrument for advanci ng [those 'substantial' interests].”
Id. at 828. As the Seventh Circuit concluded recently, Degen
"shift[ed] the enphasis fromconsi derations of dignity, deterrence,
respect, propriety, and symmetry found i n a nunber of earlier [fugitive
disentitl ement] cases to the kind of practical considerations that
i nformthe deci sion whether to dismss a suit with prejudice as a

sanction for m stakes, om ssions, or m sconduct." Sarlund v. Anderson,

205 F. 3d 973, 974 (7th G r. 2000). Although the Suprene Court has not
yet decided the i ssue, we think the sane factors apply to civil cases
where the fugitive is the plaintiff.

Thus, the Eleventh Gircuit has held that "t he di sm ssal of
acivil actiononfugitivedisentitlenent grounds requires that (1) the
plaintiff isafugitive; (2) hisfugitive status has a connectionto

his civil action; and (3) the sancti on enpl oyed by the district court,
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dism ssal, is necessary to effectuate the concerns underlyingthe

fugitive disentitlenent doctrine.” Mgluta v. Sanpl es, 162 F. 3d 662,
664 (11th Cir. 1998) (per curiam. As we have seen, the rel evant
concerns underlying the doctrineinclude prejudicetothe opponent,
del ay, frustration, and unenforceability.

We apply this test. First, Johnis plainly a fugitive.
Second, it is arguabl e that thereis sone connecti on between John's
fugitive status and his petition. Whilethe petitionis, of course,
not connected inthe cl assic sense of being part of the same cri m nal
proceedi ng as to which the petitioner is adefendant, it is arguabl e
that, but for John's having fled the United States, the pregnant
Jacquel i ne woul d not have gonetolreland with MW or given birth
thereto E. W, and t hus t here woul d have been no occasionto apply the

treaty.® See Prevot, 59 F. 3d at 566-67. That, though, may be too slim

areed to support so weighty adoctrine. Third, an appreciation of the
pragmati c concerns requires a case-by-case analysis. Inthe usual
civil case, the plaintiff or petitioner bears the burden of proof and
his failureto appear may hanper his ability to nmeet his burden. This
case, however, turns largely on anissue as to whi ch Jacquel i ne bears

t he burden of proof. In suchinstances, it nay be easier tofindthat

8 We disagree with the district court's concl usion that
di sentitl enment cannot be appliedin cases whenthe fugitive has yet to
be convi cted or when extraditi on has yet to be sought. See Walsh I,
53 F. Supp. 2d at 94-95. The concerns that underlie the doctrine may
have force even in these circunstances.
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t he fugi tive has prejudi ced the opposing party. Still, here, the fact
t hat John was unavail able to testify may have hurt bot h si des, but, as

John' s counsel noted, it worked nore to his di sadvantage.® See O et ega-

Rodri quez, 507 U. S. at 249 (| eavi ng open the possi bility of applying
the fugitive disentitlement doctrine on appeal to prevent actual
prejudice to the governnent); Sarlund, 205 F. 3d at 974 (appl yi ng t he
doctrine wheretheplaintiff's fugitive status created a situation
severely prejudicial to his adversaries).

There are questions of enforceability of any potenti al
j udgnent agai nst John, as return orders under the Convention are often
i nposed wi th conditions, as was true here. But all cases under the
Conventionraisesimlar problens since, by definition, one of the
parties livesinaforeignjurisdiction. Neither was the petition
brought to harass Jacqueline. The practical considerations, onthese
facts, are not strong enough alone to warrant application of the
doctri ne.

More i nmportantly, applying the fugitive disentitl ement
doctrine would i npose too severe a sanction in a case involving

parental rights. Parenthood is one of the greatest joys and privil eges

9 Prej udi ce nay t ake many forns. Wil e depositions of persons
i n foreign nations may be avail abl e by | egal process, the costs of such
a procedure may be beyond the financial ability of the parties. Here,
nei t her John nor Jacquel i ne are persons of nmeans and counsel inthis
litigation have | argely actedpro bono publico. Counsel here conducted
di scovery by agreenent, and we see no prejudice.
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of life, and, under the Constitution, parents have a fundanent al

interest intheir relationshipswththeir children. See generally

Troxel v. Ganville, 120 S. Ct. 2054, 2060 (2000) (plurality opinion)

("The liberty interest . . . of parents in the care, custody, and
control of their children . . . is perhaps the ol dest of the
fundanmental liberty interests recognizedby this Court."). To bar a

parent who has lost a child fromeven arguing that the child was
wrongful ly renoved to anot her country is too harsh. It is too harsh
particularlyinthe absence of any showi ng that the fugitive status has
inpaired the rights of the other parent.

As t he Suprene Court noted i nDegen, while "[t]here woul d be
a neasure of roughjusticeinsaying[that the fugitive] nust take the
bitter with the sweet, and participateinthe District Court either for
al | purposes or none[, such] justice woul d be too rough."” Degen, 517
U.S. at 829. It would be particularly rough when, as here, parental
rights are at stake. Tothe extent thisis apure questionof | aw, we
hol d that the fugitive disentitlenent doctrine does not per se bar the
petition and, onthe facts here, we find that the doctri ne does not
apply.

V.
Jacquel i ne and Mart ha al so appeal the district court's grant

of John's Hague Convention petition. Jacqueline, initially, conceded
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that I rel and was t he "habi t ual resi dence" of the chil dren® and t hat her

taking of them was "w ongful" under the Convention. See Hague

Convention, arts. 3, 4; Toren v. Toren, 191 F. 3d 23, 27 (1st Cir.
1999). The wongful taking of a child fromhis or her country of
habi tual residence normally requiresthechild sreturn. Seeid. art.
12. The Conventi on, however, provides four exceptions tothis general
rule. Seeid. arts. 12, 13(a), 13(b), 20. Jacquelinerelies on one of
these: the Article 13(b) exception.?!!
Article 13(b) provides:
Not wi t hst andi ng t he provi si ons of the preceding Article, the
judicial or admnistrative authority of the requested State
i's not boundto order thereturnof thechildif the person,
institution or other body which opposes its return
establishes that there is a grave risk that his or her
return woul d expose the childto physical or psychol ogi cal
harm or otherwi se place the child in an intolerable
si tuati on.
Hague Convention, art. 13(b). The International Child Abducti on
Renedi es Act, 42 U. S.C. 88 11601-11610, the Convention's i npl enenting
| egi sl ation, provides that arespondent who opposes the return of the

child by asserting the article 13(b) exception has the burden of

proving this by clear and convincing evidence. See id.

10 Mart ha bel atedly attenpted to chal | enge this claim but was
denied intervention as to it. W do not examne it further.

1 Am ci curiae National Network to End Donestic Viol ence,
Nati onal Network to End Donesti c Vi ol ence Fund, Massachusetts G tizens
for Children, Massachusetts Society for the Prevention of Cruelty to
Chi | dren, and Wonen Agai nst Abuse, Inc. also raise a claimunder
article 20 of the Convention. W do not address the issue.
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§ 11603(e)(2) (A). The exceptionis narrow. Seeid. 8§ 11601(a)(4); see

al so El i sa Pérez-Vera, Expl anat ory Report: Hague Conference on Private

| nternational Law in 3 Acts and Docunents of the Fourteenth Sessi on

426, at § 34 (1980) (noting that "a systematic invocation of the
[ Convention's] exceptions, substituting the forumchosen by the
abductor for that of the child s residence, would |l ead to the coll apse
of the whol e structure of the Convention by deprivingit of the spirit
of mutual confidence which is its inspiration").

A. Background

The di strict court concluded that "the evi dence does not
reveal animedi ate, serious threat tothe children's physical safety
t hat cannot be dealt with by the proper Irishauthorities.” Wlshl,
31 F. Supp. 2d at 206. As for article 13(b)'s psychol ogi cal prong, the
court found that "[e]venif the various anxi ety and stress rel ated
conditions with which[M W] has been di agnosed approach t he severe
har mcontenpl ated by article 13b, to the extent that the chil dren may
be spared both separation fromtheir nother and exposure to their
parents' fighting, concerns for their psychol ogi cal well being are
| argely mtigated." 1d. The court concluded that "[d]espitethetruly
depl or abl e ci rcunst ances i n whi ch Jacki e nowfinds herself, andinthe
face of her | audabl e concerns for her children, she has not established
by cl ear and convi nci ng evi dence that her children face a grave ri sk of

exposure to serious physi cal or psychol ogi cal harm nor that their
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situationuponreturningtolrelandw |l beintolerable.” 1d. at 207.
The petition, the district court determ ned, nust be granted and t he
children returned to Irel and.

Still, inorder "to ensure that the chil dren [woul d] be cared
for properly during transit and that no harmwi |l cone to [them
pendi ng di sposition” of the custody proceedings in Ireland, the
district court commendably "requested and recei ved" a number of
undert aki ngs from John and Jacqueli ne:

Johnistoprovide for the transportati on and escort of the
children back tolreland. Once the childrenreach Irel and,
John i s to provi de adequat e housi ng, cl ot hi ng, nmedi cal care
and serve as a parental figure for thechildren. 1f John
cannot provi de adequat e housi ng and provi si ons t hen he nust
provi de the Court a detail ed descri ption of howt he Soci al
Services authoritiesinlreland wll nmake t hese provi sions.
I neither event, the Court isto beinfornmedspecifically
what provisions arein place beforethe childrenw || be
ordered returned to Irel and.

| f Jackie determinestoreturntolreland with the children,
she must do so at her own expense. |If she does returnto
| rel and, however, John nust have no contact with her nor
conme within 10 m | es of her resi dence, wherever she chooses
to take up residence. Moreover, if Jackie returns to
I rel and, John wi |l have no contact with the children unl ess
ordered by the authorities in Ireland. Each of these
undert aki ngs are conditions of this Court's order, andif
any i s violated, the order will be of noforce and effect.

|d. (footnote omtted).
Relying on the district court's rulings, John's positionon
appeal is that the court correctly found thereto be no grave ri sk of

harm for evenif he may have beaten his wi fe (whi ch he deni es), he has
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not beaten his children and any concerns on that point shoul d be
al | evi at ed by hi s undertaki ngs. Jacqueline's positionis that the
court appliedtoo stringent a neasure of harm that the chil dren have
been and wi | | be harmed by wi t nessi ng the assaul ts on t heir nother,
t hat they are at grave ri sk of bei ng assaul ted t hensel ves, and t hat
John has al ready di sregarded I rish court orders to stay away fromt he

marital home and fl outed the | aw, t hereby maki ng hi s undert aki ngs

wor t hl ess.
B. Analysis

We reviewthe district court's factual findings for clear

error anditsinterpretation of the Convention de novo. See Fri edrich,

78 F.3d at 1064.

The district court's legal interpretations wereinerror,
whichledtoerror inits applicationof thelawto the facts. The
court raisedthe article 13(b) bar hi gher than the Convention requires.
W set the bar at its proper height and find that Jacquel i ne has proven
by cl ear and convi nci ng evi dence that the children face a grave ri sk of
exposure to physical or psychol ogi cal harmshoul d they be returnedto
I rel and.

To begin, thedistrict court erroneously required a show ng

of an "i medi ate, serious threat." 1d. at 206; see alsoid. at 208

(concluding that "the Court [only] may act [under article 13(b)] to

avert truly extraordinary threats to [the children's] health and
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safety”). Article 13(b) of the Convention requires a show ng t hat
there be a"graverisk that his or her return woul d expose thechildto
physi cal or psychol ogi cal harmor otherw se place the child in an
intolerable situation.” The Convention does not require that therisk
be "imediate"; only that it be grave.

The text of the article requires only that the harm be
"physi cal or psychol ogi cal," but context makes it clear that the harm

must be a great deal nore than mi ni mal. See Nunez-Escudero v. Tice-

Menl ey, 58 F.3d 374, 377 (8th Cir. 1995).12 Not any harmwi | | do nor
may t he | evel of risk of harmbe | ow. The risk nust be "grave," and
when det er mi ni ng whet her a grave ri sk of harmexi sts, courts nust be
attentive to the purposes of the Convention. See Hague Conventi on,
art. 1. For exanple, the harmnust be "sonet hi ng great er t han woul d
normal | y be expected on taking a child away fromone parent and passi ng
hi mt o anot her"; ot herw se, the goal s of the Convention coul d be easily

circunvented. Re A. (a M nor) (Abduction) [1988] 1 F.L.R 365, 372

(Eng. C. A ); seealsoFriedrich, 78 F.3d at 1067-68; Re C. (Abducti on:

G ave Ri sk of Psychol ogical Harm) [1999] 1 F.L.R 1145 (Eng. C A ); C_

v. C (Mnor: Abduction: R ghts of Qustody Abroad) [1989] 1 F.L. R 403,

410 (Eng. C.A). Courts are not to engage i n a custody determ nati on,

12 There i s di sagreenent as to whet her the "t he physi cal or
psychol ogi cal harmcont enpl ated by the first clause of Article 13(b) is
harmto a degree that al so anobunts to an intol erable situation.”
Thonson v. Thonmson [1994] 3 S.C R 551, 596 (Can.). The Suprene Court
of Canada has saidthat it does. Seeid. W are doubtful about this.
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so "[i]t isnot relevant . . . whois the better parent in the | ong
run, or whether [the abscondi ng parent] had good reason to | eave her

home . . . andterm nate her marri age." Nunez-Escudero, 58 F. 3d at

377; see al so Departnent of State, Hague International Child Abduction
Convention: Text and Legal Analysis, 51 Fed. Reg. 10, 494, 10, 510 (1986)
("[Article 13(b)] was not intended to be used by defendants as a
vehicletolitigate. . . thechild s best interests.”). Wreturnto
t he i ssue of risk and harm and howit applies tothis case, bel ow, but
we first discuss the role that undertakings play in article 13(b)
determ nati ons.

A potential grave risk of harmcan, at times, be mtigated
sufficiently by the acceptance of undertakings and sufficient
guar ant ees of performance of those undertaki ngs. Necessarily, the
"grave risk" exception considers, inter alia, where and howachildis
to be returned. ®* The undert aki ngs approach al |l ows courts to conduct
an eval uati on of the placenment opti ons and | egal safeguards inthe
country of habitual residence to preservethechild s safety whilethe
courts of that country have the opportunity to determ ne custody of the

children w thinthe physical boundaries of their jurisdiction. Gven

13 For exanple, it nay pose a grave risk to send the child
directly intothe exclusive care of the other parent or toreturnto
thechildtothe precise status quo ante, but it may not pose a grave
risktoreturnthechildtothe country of habitual residenceif the
potential risks attendant upon a child's return are | essened or
elimnated by the trustworthy undertakings of the parties.
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t he strong presunptionthat a child shoul d be returned, nmany courts,
bot h here and i n ot her countries, have determ ned t hat t he reception of
undert aki ngs best all ows for the achi evenent of the goal s set out in
t he Convention while, at the same tinme, protecting children from

exposure to graverisk of harm See, e.qg., Blondin v. Dubois, 189 F. 3d

240, 248 (2d Cir. 1999) ( Blondin 11); Turner v. Frowein, 752 A 2d 955

(Conn. 2000); Thonson v. Thonson [ 1994] 3 S. C. R 551, 599 (Can.); P. v.

B. [1994] 31.R 507, 521 (Ir. S.C.). See generally Paul R Beaunont

& Peter E. MEl eavy, The Hague Convention on International Child

Abduction 156-72 (1999).
A good exampl e of this approach is the Second Circuit's

recent decision inBlondinll. The district court had deni ed t he

father's petitiontoreturnthe childrento France because t he not her
had establ i shed that returningthe childrentotheir father's custody

woul d pose a grave risk of harm See Bl ondin v. Dubois, 19 F. Supp. 2d

123, 127-29 (S.D.N. Y. 1998) ( Blondinl). The Court of Appeal s vacated
the district court's judgnent and remanded the case to allowthe
di strict court to consider "renedi es that would all owthe children's
safety to be protected [in France] pending a fi nal adjudi cati on of

custody.” Blondin Il, 189 F.3d at 250.

Yet, there may be tines when thereis noway toreturn a
child, even with undertaki ngs, wi thout exposi ng hi mor her to grave

ri sk. Thus, onremand i nBl ondin, thedistrict court found that the
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"return of [the children] to France, under any arrangenent, would

present a'grave risk'" because "renmoval . . . fromtheir presently
secure environnent would interferewiththeir recovery fromthe trauma
they sufferedin France; . . . returning themto France, where t hey
woul d encount er t he uncertai nties and pressures of custody proceedi ngs,
woul d cause t hempsychol ogi cal harnm and. . . [one of the children]

obj ectstobeingreturnedto France." Blondin v. Dubois, 78 F. Supp.

2d 283, 294 (S.D.N. Y. 2000) ( Blondin II1), appeal filed, No. 00- 6066

(2d Cir. Jan. 20, 2000) (enphasis added).

Agai nst t hi s background, we consider this case. |n our view,
the district court commtted several fundanmental errors: it
i nappropriately di scounted the grave ri sk of physical and psychol ogi cal
harmto chil drenin cases of spousal abuse; it failedtocredit John's
nore general i zed pattern of viol ence, includingviolence directed at
his own children; andit gave insufficient weight to John's chronic
di sobedi ence of court orders. The quantumhere of ri sked harm both
physi cal and psychol ogi cal, is high. Thereis anpl e evi dence t hat John
has been and can be extrenely vi ol ent and t hat he cannot control his
tenper. There is aclear and | ong hi story of spousal abuse, and of
fights with and t hreats agai nst persons ot her than his wife. These
i ncl ude John's threat to kill his neighbor in Ml den, for which he was
crimnally charged, and his fight with his son M chael.

The district court distinguishedthese acts of viol ence
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because they were not directed at MW and EEW See Walsh |, 31 F.

Supp. 2d at 206-07. Setting aside, for now, Jacqueline's allegations
of John's direct physical and psychol ogi cal abuse of the children, the
district court's conclusions are in error, whatever the initial
validity of the distinction. First, John has denonstrated an
uncontrol | ably viol ent tenper, and hi s assaul ts have been bl oody and
severe. Hi s tenper and assaults are not inthe |l east | essened by the
presence of his two youngest chil dren, who have wi t nessed hi s assaul ts
-- indeed, MW was forced by himto witness the aftermath of his
assault on M chael. Second, John has denonstrated that his viol ence
knows not t he bonds bet ween parent and chil d or husband and wi fe, which
shoul d restrai n such behavior. Third, John has gottenintofightswth
per sons nuch younger than he, as when he attenpted to assault the young
man i n Mal den. Fourth, credibl e social scienceliterature establishes

t hat serial spousal abusers are alsolikely to be child abusers. See

e.qg., Jeffrey L. Edl eson, The Over| ap Bet ween Chi |l d Mal tr eat nent and

Wnman Battering, 5 Viol ence Agai nst Wonen 134 (1999); Anne E. Appel &

George W Hol den, The Co- Gccurrence of Spouse and Physi cal Chil d Abuse:

A Revi ew and Apprai sal, 12 J. Fam Psychol. 578 (1998); Lee H Bowker

et al., Onthe Rel ati onshi p Bet ween W fe Beating and Child Abuse, in

Kersti Yllo & M chel e Bograd, Fem ni st Perspectives on Wfe Abuse 158

(1988); Susan M Ross, Ri sk of Physical Abuse to Children of Spouse

Abusi ng Parents, 20 Chil d Abuse & Negl ect 589 (1996). But cf. Nunez-
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Escudero, 58 F. 3d at 376-77; K. v. K. [1997] 3 F.C. R 207 (Eng. Fam).
Fifth, both state and federal | awhave recogni zed that chil dren are at
i ncreased ri sk of physical and psychol ogi cal injury thenmsel ves when
they are in contact with a spousal abuser. Thus, a congressi onal
resol ution, passed in 1990, specifically found that:

Whereas the effects of physical abuse of a spouse on
childreninclude. . . the potential for future harmwhere
contact with the batterer continues;

VWher eas chil dren often beconme targets of physical abuse
t hensel ves or areinjured whenthey attenpt tointervene on
behal f of a parent;

H. R Con. Res. 172, 101st Cong., 104 Stat. 5182, 5182 (1990); see al so

Opi nion of the Justices tothe Senate, 691 N E. 2d 911, 917 n. 5 ( Mass.

1998); Cust ody of Vaughn, 664 N. E. 2d 434, 439 (Mass. 1996). These

factors are sufficient to make a threshol d show ng of grave ri sk of
exposure to physical or psychol ogi cal harm 4

The questi on remai ns whet her John' s undert aki ngs, or even a
potential barring order fromthe lrish courts, are sufficient torender
any ri sk | ess than grave. John's undertaki ngs require hi mto obey the

orders of the district court and the courts of Ireland. W do not

14 We di sregard t he argunents t hat grave ri sk of harmmay be
est abl i shed by the nere fact that renoval woul d unsettl e the children
who have now settled in the United States. That is an inevitable
consequence of renoval.

- 34-



bel i eve t he undert aki ngs recei ved by the di strict court, '® or even a
potential barring order, are sufficient toprotect the childrenfrom
t he exposure to grave risk inthis case. W have no doubt that the
I rishcourts woul dissue appropriate protective orders. That is not
the i ssue. The issueis John's history of violating orders i ssued by
any court, lrish or Anmerican.

Courts, when confronted with a grave ri sk of physi cal harm
have allowed the return of a child to the country of habitual

resi dence, provided sufficient protectionwas afforded. See., e.qg., Re

K. (Abduction: Child' s Qobjections) [1995] 1 F.L.R 977 (Eng. Fam); N_

v. N. (Abduction: Article 13 Defence) [1995] 1 F.L. R 107 (Eng. Fam);

cf. Friedrich, 78 F. 3d at 1069 (findi ng that the grave ri sk excepti on

only applies whenthe childis in "danger prior tothe resol ution of
t he custody dispute -- e.g., returningthe childto a zone of war,
fam ne, or disease . . . [or when] thereis agraverisk of harmin
cases of serious abuse or neglect, or extraordinary enotional
dependence, when the court inthe country of habitual residence, for
what ever reason, may be incapable . . . to give the child adequate

protection"). Such an approach has little chance of worki ng here.

15 The district court attenpted to reduce the potential har mby
making its order sel f-executing. Thus, the court's order provided t hat
it would be of no force and effect if any of the undertaki ngs were
violated. See Walsh |, 31 F. Supp. 2d at 207. As | audabl e as the
attenmpt was, it necessarily falls short inthis case, because t he
undert aki ngs thensel ves are unlikely to be obeyed.

- 35-



John's past acts clearly showthat hethinks little of court orders.
He has vi ol ated t he orders of the courts of Massachusetts, and he has
viol ated the orders of the courts of Ireland. Thereis every reasonto
bel i eve that hewi Il viol ate t he undert aki ngs he made to the di strict
court in this case and any barring orders fromthe Irish courts.

Qur conclusion hereis simlar tothat of the English Court

of Appeal inRe F. (a M nor) (Abduction: Rights of Custody Abroad)

[1995] 3 AIl E.R 641 (Eng. C. A ). In that case, the father, an
American citizen, petitioned for thereturn of his son. Seeid. at
341. The father had abused t he not her and was harsh wi th the son,
i ncl udi ng pi nching hislegs so hard as to | eave brui ses and ot her forns
of abuse. See id. at 347. After the nother obtained a tenporary
restraining order, the father "engaged i n a canpai gn of intimdation
and harassnment directed at the nother."” 1d. Grantingthe father's
petition, thelower court heldthat the nother did not nake out a case
under article 13(b). Seeid. at 342. The Court of Appeal allowed the
appeal (thus reversingthe lower court). Seeid. at 352. The Court of
Appeal was particularly concerned that the child woul d have been
returned tothe "very sanme surroundi ngs and potentially the very sane
situation as that whi ch has had such a seri ous effect upon him" and
noted, inparticular, that "[t]here has to be concern as to whet her the
f at her woul d t ake any notice of future orders of the court or conply

with the undertakings he has given to the judge." 1d. at 347-48.
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Wil e this caseis not entirely one-sided, 5 we believe that
the district court underestimted the risks to the children and
overestimated the strength of the undertakings inthis case. The
article 13(b) exception nmust be applied and the petition nust be
di sm ssed. ¥/

V.

We do not cometothis conclusionlightly. International
chil d abductionis aserious problem See H R Con. Res. 293, 106th
Cong. (2000). Further, acourt'sinterpretationof atreaty will have
consequences not only for the famly i medi ately i nvol ved but al so for
t he way i n whi ch ot her courts -- both here and abroad -- interpret the

treaty. See United States v. Kin Hong, 110 F. 3d 103, 106 (1st Cir.

1997); W M chael Rei sman, Necessary and Proper: Executive Conpet ence

tolnterpret Treaties, 15 Yale J. Int'l L. 316, 325 (1990). Inthe

Uni ted States, the vast mgjority of Hague Conventi on petitions result

16 The district court also found significant |apses on
Jacqueline's part. See Walsh I, 31 F. Supp. 2d at 204.

1 The Convention says that the return of the child is not
mandatory i f grave risk is shown. John correctly urges that the
di strict court nonethel ess has di scretionto order thereturn. See
Hague Convention, art. 18; Friedrich, 78 F. 3d at 1067; Feder v. Evans-
Feder, 63 F. 3d 217, 226 (3d Cir. 1995). Fromthis, John argues t hat
t he order shoul d be uphel d as a reasonabl e exerci se of the district
court's discretion. Plainly, though, this m sdescribes the basis for
the court's order. We have noreasontothink that the district court
woul d have ordered the return of the children had it found that
Jacquel i ne had made an article 13(b) showi ng. Moreover, evenif it
had, on these facts, such an order would have been an abuse of
di scretion.

-37-



inthereturnof childrento their country of habitual residence, and
rightly so. But the Convention provides for certainlimted exceptions
tothis general rule. The clearly established facts of this case --
includingthe father's flight after indictnment for threateningto kill
anot her person in a separate case and a docunent ed hi story of vi ol ence
and di sregard for court orders going well beyond what one usually
encounters eveninbitter divorce and custody contexts -- lead usto
conclude that this case fits within one of these.

The judgnents of the district court areaffirnedinpart and

reversedinpart andthe caseis remanded with instructions that John's

petition be dism ssed.

So ordered. No costs are awarded.
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